IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOUTHERN DI STRI CT OF GECRG A
St at esboro Divi si on
I N RE: Chapter 7 Case
Nunber 98-60246
HAMPTON COUNTY WAREHOUSES, | NC.,

Debt or.
EARL BEASLEY, FI LED
COMRT FARNVS, at 3 Oclock & 10 mn. P. M
JAMES COWMART, Dat e” 3-24-00
GRI NER FARMNS,
WLLIAM J. LANE, JR,
M KE E. LEE,

JOHNNY B. McM LLAN,

d ai mant s,

VS.
ANNE R MOORE,

Chapter 7 Trustee.

N N N N N N N N N N N N N N N N N N N N N N N

ORDER
Cl ai mant s Earl Beasl ey, Cowart Farns, Janmes Cowart, Giner
Farms, WIlliam J. Lane, Jr., Johnny B. MMIllan, and Mke E
Lee(together referred to as “Claimants,” singly as “Claimant” or by

nane) have each filed a general unsecured claimin the chapter 7



bankr upt cy case of Hanpt on County Warehouses, Inc. (“Debtor”). Anne
R More, trustee of Debtor’s bankruptcy estate (“Trustee”), objects
to the clains on the grounds that they should be filed against a
different entity, Sea Island Cotton Trading, Inc., debtor in Chapter
7 case No. 98-60161 also pending in this court. M. Lee’'s claimis
di sal l omed. The other six clains are all owed.

Wth regard to Caimants M. Beasley, Cowart Farms, M.
Janmes Cowart, Griner Farms, M. Lane, and M. MM Il an, the facts of
this case are as follows. David Prosser was the President and sole
st ockhol der of both Hanpton County Warehouses, Inc. (“Debtor”) and
Sea Island Cotton Trading, Inc. (“Sea Island”). The two
corporations handl ed conpl enentary aspects of the cotton commodity
busi ness: Debtor stored cotton, and Sea |sland brokered cotton
David Prosser controlled and actively managed both. David Prosser,
Debtor and Sea Island are all in bankruptcy.

Debtor, a Georgia corporation, owned and operated a
war ehouse in Estill County, South Carolina, which was licensed to
operate under the laws of the State of South Carolina and began
doing so in 1997. dainmants are all cotton farners who stored their
cotton bales wth Debtor. Once their cotton had been baled and
war ehoused, Cl ai mants nonitored the fluctuating conmodity price of

cotton, watching for a good price to sell. Wen the C ai mant’ s best
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anticipated price for cotton was reached, the C ai mant would notify
his cotton broker, here Sea Island, to sell.

Sonetimes a Caimant needed cash before the price of
cotton reached an acceptable sale price. Some of the Cainmants
accepted “advances” from Sea |Island. The advances were never for
the full value of the cotton stored by each C aimant w th Debtor
The nature of the “advances” is undeterm ned, whether they were
short-term unsecured | oans, secured |oans, paynents contingent on
Sea Island receiving the Claimant’s el ectroni c warehouse receipts,
or some other type of transaction. As used in this Order, the term
“advance” refers to paynents made by Sea Island to Cainants but
connotes no particular type of financial transaction.

When the cotton bal es were deposited with Debtor, Debtor
i ssued el ectronic warehouse receipts (“EWR’). EWR are electronic
records in a central filing system Debtor did not print any paper
docunents.® Cotton is sold by exchangi ng the warehouse recei pts for

t he purchase price. At an undeterm ned point, the EWR were pl aced

1'S.C. law now requires that, “[i]f a warehouseman elects to
utilize electronic warehouse receipts, he nust provide witten
notice to the depositor that the EWR have been issued to the
depositor, the nunbers of the EWR so issued and that the receipts
are being held on his behal f and cannot be transferred to any ot her
party wi thout the depositor’s witten consent,” and nmakes failure to
do so a felony. S.C. Code Ann. 8§ 39-22-80, 39-22-90. This was not
in effect at the tinme Debtor received the cotton bales at issue.
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in the nane of Sea Island. Wth the EMR in its nanme, Sea I|sland
could and did sell the cotton bales that C ainmants had stored with
Debt or .

Claimants only learned that their cotton had been sold
after Sea Island filed for bankruptcy on April 1, 1998. Sea Island
made no paynents, other than advances, to C ainants. In sone
i nstances checks payable to clai mants were not honored by the payor
bank. They bounced. No one disputes that C ainmants are owed the
unpaid value of their cotton. The issue is whether Debtor was
authorized to transfer the EW to Sea Island. I f Debtor
legitimately transferred the EWR, then Caimants’ clainms would be
agai nst Sea | sl and. If the transfers were not authorized, then
Debt or bears responsibility for Caimnts’ | osses and the clains are
properly filed agai nst Debtor’s bankruptcy estate.

South Carolina created the Warehouse Receipts Cuaranty
Fund (“Guaranty Fund”) to guard against this type of loss. S.C. Code
Ann. 88 39-22-150 & 39-22-15. The Guaranty Fund i s adm ni stered by
the South Carolina Departnent of Agriculture (“Dept. of

Agriculture”). 1d.? Cdaimants each submitted claimfornms to the

2 South Carolina Code, Title 39, Chapter 22, State Warehouse
System refers generally to “the departnment” t hroughout its sections
and subsections, but never defines “the departnment” as the State
Depart nent of Agriculture. However, Chapter 22 was enacted in 1990

4



Dept. of Agriculture, stating the amount (if any) of the advance
recei ved from Sea | sl and and seeki ng rei nbursenent of the remai nder
out st andi ng. The Dept. of Agriculture denied the clains. It
believed that the Guaranty Fund was intended to reinburse rightful
hol ders of warehouse receipts and that Sea Island was the rightful
hol der. This belief was based on an assunption, that Sea Island
woul d have required access to EWR i n exchange for giving advances,
so recei pt of an advance was evi dence that the C ai mant authorized
the transfer of his EWR to Sea Island. Caimants have now filed
cl ai rs agai nst Debtor’s estate for the | osses deni ed by the Guaranty
Fund. dains by other farners who | ost cotton stored with Debtor
wer e accepted by the Dept. of Agriculture and paid fromthe Guaranty
Fund. As a condition of paynent, these farners subrogated their
claims to the Dept. of Agriculture. The Dept. of Agriculture has
filed a proof of claimin Debtor’s bankruptcy for the total of these

subr ogat ed cl ai ms.

to replace the nowrepeal ed Chapter 21, and 8 39-21-10 was titled,
“Duties of former cotton warehouse systemconferred on Departnent of
Agriculture,” and read, “All the powers, duties and privil eges of
t he departnent fornmerly known and desi gnated as the cotton warehouse
systemfor the State of South Carolina are conferred upon the State
Departnment of Agriculture.” The testinony of John Barnes of the
Sout h Carolina Departnent of Agriculture establishes that the State
War ehouse Systemand t he Warehouse Guaranty Fund are adm ni stered by
t hat agency, as does the promul gati on of applicable regul ations by
t hat agency, S.C Code Ann. Regs. 5-490 et seq.
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Trustee believes Caimants should file their clains in Sea
| sl and’ s bankruptcy. Trustee asks the court to adopt the reasoning
of the Dept. of Agriculture, declare that Debtor legally transferred
the EWR, and deny Caimants’ clains against Debtor’s bankruptcy
estate. Claimants deny ever authorizing the transfer of their EWR
to Sea I sl and, deny authorizing Sea Island to sell their cotton, and
deny that access to the EWR was consideration for the advances.
They mai ntain that Debtor wongfully transferred their EWR and t hey
seek to clai magainst Debtor’s bankruptcy estate.

M. Lee is in a different situation than that just
described. M. Lee did authorize Sea Island to sell his cotton
Sea Island sold the cotton and gave M. Lee a check for the ful
amount due. However, the check was returned for insufficient funds.
The Dept. of Agriculture denied M. Lee’s clai mbecause Debtor had
been authorized to transfer M. Lee’s EWR and Trustee objects to
M. Lee’ s clai magainst Debtor for the sane reason.

The Court has jurisdiction to hear this matter as a core
bankruptcy proceeding under 28 U S.C. 8 157(b)(2)(A) & (B) and 28
US C § 1334 (1994). War ehouses and warehouse receipts are
governed by federal and state law and regulations which are
necessarily dispositive inthis proceeding. United States Warehouse

Act, 7 U S.C. § 241 et seq.; UCC Warehouse Receipts, etc. S. C. Code
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Ann. 8§ 36-7-101 et seq.; State Warehouse System S. C. Code Ann. § 39-
22-10 et seq.; Agriculture Departnent, Warehouse System 23 S.C

Code Ann. Regs. 5-490 to 5-497; G ogan v. Garner, 111 S.C. 654,

657, 498 U.S. 279, 283, 112 L.Ed.2d 755 (1991)(validity of a claim
in bankruptcy is determ ned by state or federal nonbankruptcy |aw).
A filed proof of claimis prima facie evidence of the
validity of the claim 11 U.S.C. 8§ 502(a), Fed. R Bankr. P
3001(f). Upon objection to the claim the burden is on the
obj ector, here Trustee, to cone forth with sufficient evidence to
place the claimin issue. Once the claimis placed in issue, the
cl ai mant nust establish the debt by a preponderance of the evidence.

G ogan v. Garner, 111 S.Ct. at 659; Inre VIN, Inc., 69 B.R 1005,

1008 (Bkrtcy.S.D. Fla. 1987).

Trustee placed the «clains in issue by testinony
establishing that the Dept. of Agriculture denied the identical
claims on the grounds that Debtor’s transfer of the EWR to Sea
I sl and was | awful . However, the preponderance of the evidence shows
that the transfer of the EWR of six of the O aimants was not | awful.
This determnation rests entirely on South Carolina statute and
Dept. of Agriculture regulation. M. Lee failed to prove that
Debtor wongfully transferred his EWR to Sea | sl and.

As a licensee of the state of South Carolina, Debtor is



subject to South Carolina State Warehouse Systens | aw. S. C. Code

Ann. 8§ 39-22-10 et seq.; Gogan v. Garner, 111 S.C. at 657. The

South Carolina State Warehouse Systens |aw explicitly incorporates
pertinent federal regulations governing EWR S. C. Code Ann. § 39-22-
80. It also charges the Dept. of Agriculture with promul gating
regul ations to i npl ement the State Warehouse System S. C Code Ann.
§ 39-22-30;% S.C. Code Ann. Regs. 5-490 et seq. In South Carolina,
a regulation has the force of lawif it is reasonably related to the
pur pose of the enabling legislation and if any variation fromthat
| egislation is no nore than a natural anplification of the |aw.

McNickel’s Inc. v. South Carolina Dept. of Revenue, 331 S.C. 629,

503 S.E.2d 723 (S.C. 1998)(citing Hunter & Walden Co. v. South

Carolina State Licensing Bd. for Contractors, 272 S.C. 211, 251

S.E 2d 186 (1978); Goodman v. City of Colunbia, 318 S.C 488, 458

S E.2d 531 (1995)(quoting Faile v. S.C. Enploynment Security

Conmmi ssion, 267 S.C. 536, 230 S.E. 2d 219 (1976)).

Dept. of Agriculture Regulation 5-493(G resolves the
issue of whether Sea Island’ s advance paynents to Caimants

aut hori zed Debtor to transfer the EAR  S. C. Code Ann. Reg. 5-493(GQ.

3 S.C Code § 39-22-30. Departnment to pronul gate regul ati ons.
The departnent shall pronmulgate regulations to inplenment the
provi sions of this chapter.



This regulation was |last reissued in 1994, and therefore was

effect at

S. C. Code

all tinmes Debtor was in business. | d.
S. C. Code Reg. 5-493. Receipts

G A warehouse recei pt shall not be issued in
the nanme of the purchaser of any commodity
bei ng purchased on a deferred-price, delayed
paynent or simlar credit-type sal e arrangenent
until the seller has received paynent for the
comodity in full unless he has executed the
affidavit relinquishing title and ownership to
the buyer and forfeiting his rights under the
Deal ers and Handlers Guaranty Fund and has
fully conplied with the requirenents set out in
Section 39-22-200.

§ 39-22-200 provides:

S.C. Code 8§ 39-22-200. Issuance of receipts;
recei pts not to be issued in nane of warehouse;
exceptions.

A state warehouse recei pt nust be i ssued by the
war ehouseman to a person storing conmodities
who requests it. If no receipt is issued to the
storing party directly, one nust be witten to
show owner shi p and hel d at the warehouse office
properly | ocked and secured. No recei pt may be
i ssued in the name of the storing warehouse, or
its owners, on commmodities being purchased by
t he war ehouse until the commodity has been paid
for in full, even if a contract has been
executed establishing that the title to the
commodity has passed to the warehouse or its
owners unless the buyer and seller execute an
affidavit within the contract stating that the
seller conveys title and ownership of the
commodity and forfeits all of his rights under
the Dealer and Handler Guaranty Fund. The
affidavit nust be in bold print on the face of
the contract and nust further state that the

in



seller has read the contract in full,
understands it, and waives all rights to
contest his knowl edge of any part of the
contract. Those provisions do not reduce the
responsibility of the warehouseman to keep
pr oper records as required by Section
39-22-190.

Regul ation 5-493(G is reasonably related to State Warehouse System
law, specifically S.C Code 8§ 39-22-200, and it varies from that
statute only as natural anplification. S. C. Code Ann. 88 39-22-10

et seq. and Reg. 5-493(G; MNckel’s Inc., 503 S.E. 2d 723; Hunter

& Wal den, 251 S.E.2d 186. The regulation’s definitive statenent
t hat Debtor was not authorized to transfer the EWRtherefore carries
the force of law.* 1d.

The word “commodity” in regulation 5-493(G specifically

i ncludes “cotton.” S.C Code Ann. Regs. 5-490(GQ (1) &5-493(GQ. The

4 South Carolina case law notes that the construction of a
statute by the agency charged with its adm nistration nust be
accorded the nobst respectful consideration and should not be
overrul ed wi t hout cogent reasons. G over v. Suitt Construction Co.,
318 S.C. 465, 469, 458 S.E. 2d 535, 537 (S.C. 1995); Faile, 230 S.E.
2d at 221-22. The Dept. of Agriculture set out its construction of
St at e Warehouse Systemlaw in its applicable regulations. Although
an enpl oyee of the Dept. of Agriculture testified at the April 23,
1999 hearing, no reference was nade to regulations, either as to
following themor as to interpreting themother than as witten. No
cogent reasons to overrule the clear nandate of the Dept. of
Agriculture were offered at the hearing or by post-hearing brief.
Therefore, the Court accords respectful consideration to the plain
| anguage of regulations pronulgated by the agency charged wth
adm ni stering the South Carolina State Warehouse System | aw.
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advances paid by Sea Island to Cdaimants fall wthin the
description, “deferred-price, del ayed paynent or simlar credit-type
sal e arrangenent.” S.C. Code Ann. Reg. 5-493(G . Debtor woul d have
been aut horized to transfer the EMR to Sea Island if C ai mants had
received paynent in full for all their cotton. I d. However,
Claimants did not receive paynent in full. Debtor would al so have
been authorized to transfer the EWR if Caimnts had executed
affidavits relinquishing title and ownership of the cotton bales to
Sea Island and forfeiting their rights under the Quaranty Fund.®
Id. No such affidavits were testified to or offered into evidence.
Trustee’s Exhibit 12, a “Contract for the Purchase and Sale of
Cotton Gn Direct” between Sea Island and M. MMIIlan, does not

transfer title or ownership (M. McMI | an warrants that he has “full

> Reg. 5-493(G and § 39-22-200 both nane the Dealers and
Handl ers Guaranty Fund. This fund is established under S.C. Code
Ann. 8 46-41-200 et seq., and appears to be simlar to the Warehouse
Recei pts Guaranty Fund. Where the Warehouse Recei pts Guaranty Fund
concerns non-perishable farm products, the Dealers and Handl ers
Guaranty Fund covers feed grain and oil seeds, except cotton seeds.
Reg. 5-493(G may have been intended to reference the Warehouse
Recei pts Guaranty Fund. Wthin the sane Regulations Article 13,
War ehouse System “commodity” is defined as “cotton” (5-490(Q (1))
and anot her regulation (5-497, Procedures for filing clains) does
nane t he Warehouse Recei pts Guaranty Fund. Wthin the sane Statute
Chapter 22, State Warehouse Systens, as 8§ 39-22-200 is § 39-22-150,
whi ch establishes a fund to guarantee state warehouse receipts.
Since neither Guaranty Fund is nentioned in Trustee's Exhibit 12,
the identity of the Guaranty Fund referenced by Reg. 5-493(G does
not affect this O der.
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right and title” but does not relinquishit) and nakes no nention of
t he Guaranty Fund. Moreover, each C ai mant except M. Lee testified
t hat he had not released his cotton for sale and had not authorized
transfer of his EWR Since neither condition for issuing a
war ehouse receipt in Sea |sland’ s nane was net, Regul ation 5-493(Q
prohi bited transfer of these Cainmants’ EWR

Claimants’ clainms are addressed individually as foll ows.

1. EARL BEASLEY: M. Beasley had a business arrangenent
with his step-grandson, M. Vickrey, who testified in this matter.
M. Beasley owned the land, M. Vickrey did the work, and they split
the cotton fifty-fifty. M. Beasley and M. Vickrey originally had
one agreenent with Sea Island to sell all their cotton. However,
they cancelled that contract and executed separate contracts,
because M. Vickrey wanted paynent in 1997 and M. Beasley wanted
paynent in 1998. M. Vickrey received paynent, but M. Beasley
remains unpaid. M. Beasley received a check from Sea Island for
$10,000 as an advance; the check was returned for insufficient
funds. M. Beasley submtted a claim against the Guaranty Fund,
whi ch was deni ed. The Dept. of Agriculture concluded that M.
Beasl ey and M. Vickrey were a partnership, that the partnership had
agreed to sell its cotton to Sea Island, and that the EWR were

therefore lawfully transferred. The Dept. of Agriculture is
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incorrect. The receipts were not lawfully transferred. Wether a
contract to sell was signed by M. Beasley and M. Vickrey as a
partnership, or whether two contracts were signed by them as
I ndi vidual s, a contract to sell does not authorize transfer of EWR
according to the Dept. of Agriculture’s own Regulation 5-493(QG.
Nei t her do advances, paynent of |ess than one hundred percent.
Trustee’'s objection to M. Beasley's claim based on the Dept. of
Agriculture s rationale is overrul ed.

2. COMRT FARMS: Cowart Farns recei ved advance paymnent
from Sea |Island. Cowart Farnms submtted a claim against the
Guaranty Fund for the unpaid portion of its cotton. It was denied
because the Dept. of Agriculture believed that advance paynents were
evi dence of an agreenent to sell, and that an agreenment to sell was
evi dence of |awful transfer of EWR M. Anthony Cowart, of Cowart

Farns, did testify under cross-exam nation that accepti ng an advance

froma broker customarily signifies that that broker will |ater sell
the cotton. However, the Dept. of Agriculture’s own regulation
states that an agreenent to sell in the future does not authorize
i mredi ate transfer of receipts. Trustee’'s objection to Cowart

Farms’ claimis overrul ed.
3. JAMES COMART: M. Cowart had stored 529 bales with

Debt or, and had aut hori zed Sea Island to sell 124 of them W thout
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M. Cowart’s authorization, Sea Island sold the other 405 bales a
few days prior to filing for bankruptcy. M. Cowart filed a claim
for 405 bal es agai nst the Guaranty Fund. According to the testinony
of M. Barnes, the Dept. of Agriculture reasoned that because the
405 bal es of cotton had been sold, their receipts had been properly
transferred. obviously this reasoning could not justify the Dept.
of Agriculture’s position. Although he nay have intended to state
that authorizing the sale of 124 bales was interpreted as
authorizing the transfer of the EWR for all the bales, Regul ation 5-
493(G provides otherw se. Trustee’s objection to M. Janes
Cowart’s claimis overrul ed.

4. CRINER FARMS: Griner Farnms received an ei ghty percent
advance from Sea Island, and later filed a claimfor twenty percent
of its bales (72 of 358) against the Guaranty Fund. The Dept. of
Agriculture interpreted the advance paynent as evidence of |awful
transfer of Giner Farns’ EWR and denied the claim The Dept. of
Agriculture was again m staken, and no valid objection to G ner
Farnms’ claimexists on this basis.

5. WLLIAMJ. LANE, JR: M. Lane did sell sonme of his
cotton. He claimed only the bales that were not authorized for
sal e, less advances received from Sea |sl and. He testified that

war ehouse recei pts were never nentioned as part of the “advance”

14



transaction, that he never signed an agreenent with Sea Island, and
that he never authorized his EWR to be in anyone else’s nane,
witten or electronically. The Dept. of Agriculture denied the
cl ai mbecause M. Lane’ s advance paynents were erroneously vi ewed as
evi dence of lawful transfer of his EMR  Trustee' s objection to M.
Lane’s claimon this basis is al so overrul ed.

6. JOHNNY B. MM LLAN. M. MMIlan had a contract for
sale of all of his cotton with Sea Island, received an eighty
percent advance, and clained the renmai ning twenty percent against
the Guaranty Fund. The Dept. of Agriculture erroneously believed
the EWR were properly transferred and denied his claim Trustee's
objection to M. McMIllan’s claimon this basis is al so overrul ed.

7. MKE E LEE: M. Lee clainms $17,655.58 for 59 bal es
of cotton. M. Barnes of the Dept. of Agriculture testified that
M. Lee stated that he had sold his cotton. Trustee's Exhibit 6,
M. Lee’'s Response to bjection to Claim includes Sea Island
I nvoi ce no. 00933, which shows Mke Lee as the seller of 59 bales
for a net invoice anmpbunt of $17,655.58, and Sea I|sland check no.
22115, which is made out to Mke Lee in the anmpbunt of $17,655. 58.
The Sea | sl and check is stanped “NSF” on its front, indicating that
it was returned for insufficient funds. The Dept. of Agriculture

believed that M. Lee woul d not have accepted and attenpted to cash
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t he check unless he had authorized the sale of the 59 bales, and
therefore Debtor had properly transferred the EWR on M. Lee's
aut hori zation. This testinony and evidence places M. Lee’'s claim
inissue. Once in issue, the burdenis on M. Lee to establish the

debt by a preponderance of the evidence. G ogan v. Garner, 111

S.C. at 659. However, M. Lee did not testify to the circunstances
of his claim Wth no conflicting evidence, the preponderance of
t he evidence shows that M. Lee intended to sell his 59 bales and
authori zed the transfer of his ENRto Sea Island. M. Lee's claim
may |ie against Sea |sland or David Prosser, but it is denied as to

Debt or .

Except as to M. Lee, these determ nations go agai nst the
testinmony of M. John B. Barnes of the South Carolina Departnent of
Agriculture, who testified in this proceeding as an expert w tness.
The Court is not bound by the statenents of a wtness whose
testinmony is shown to be patently erroneous. M. Barnes’ testinony
is disregarded for the foll owi ng reasons.

1. M. Barnes testified that warehouse receipts are
bearer instrunents, with ownership shown by possession and not by
having the owner’s nane on the receipt. 1In fact, a paper warehouse

recei pt may call for goods to be delivered to bearer or to the order
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of a nanmed person. S.C Code Ann. 8§ 36-7-104(1)(a). However, this
proceedi ng concerns EWR and EWR are required by law to be order
instruments. 7 U S.C. 8 259(c) (1) (whether the issuing warehouse is
| i censed under federal or state law, “[EWR] shall state that the
cotton shall be delivered to a specified person or to the order of
t he person”); S.C Code Ann. § 39-22-80 (EWR are subject to pertinent
federal regulation).

In addition to testifying that a warehouse receipt is a
bearer instrunent, transcript pages 1-19 and 1-22,° M. Barnes
expanded on that belief:

“Just in the last few year though the

el ectronic receipts have cone to be and wth

those we permtted the warehouses to issue
those and nobst of our warehouses now do issue

those but they were still charged with the sane
responsi bility of being the hol der on behal f of
the farnmer. And it is very difficult to

understand about the - who's the holder of an

el ectronic receipt when there is no physical

docunent.” (1-20)
The problemidentified by M. Barnes is |ikely the very reason that
EWR are required to be order, not bearer, instrunents. 7 US. C 8§

259(b)(1)(B); S.C Code Ann. § 39-22-80. On cross-exam nation, M.

Bar nes repeated his confusion.

SAll transcript page references are to the hearing on Trustee’'s
cl ai m obj ections held April 23, 1999.
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“Q Isn't it true that there s nothing on that

formthat appears when you pull it [an EWR] up

on the conputer that says it’'s a bearer

docunent ?”  (1-47)

“A. I think that’s right.” (1-48)

2. M. Barnes testified that he was not an expert on the use

of EWR and the central filing system M. Barnes’ testinony cannot
be relied upon by ne as to the functioning of the EWR systemwhen it

is qualified as foll ows.

“I"'m pretty well conputer illiterate but the way I
understand that it works would be simlar to your
noney machine with - with a pin nunber.” (1-20)

“Q Wen you want to | ook at an el ectroni c war ehouse
receipt how do you look at it? One particular
recei pt?”

“A. Well, you would have to of course - have to be
the holder of the receipt and then key in the
information and pull it up. | nmean |’ mnot a conputer
person sol - I wouldn't be able to doit. | can tell
you that.” (1-47)

3. M. Barnes relied on | egal advice in determ ni ng whet her
the Dept. of Agriculture should allow or deny clains against the
Guaranty Fund. As explained at the hearing, the |legal advice did
not take into consideration the state |law and regul ations which
specifically govern the Guaranty Fund and the state warehouse
system

"the wording in the lawis very specific that it only

went to paying - guaranteeing that warehouse receipt

to the receipt holder. And of course in this case
none of the farmers were hol di ng war ehouse receipts.
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And at that tinme we | ooked into the possibility, well,
we - we definitely felt like the intent was there

t hat ,

you know, if there was any fraudulent type

activity that it was intended to cover that type of

t hi ng.
and it

...So that if you weren't hol ding the receipts

was because he inproperly transferred the

receipts then that would be a valid claim that we
could pay fromthese funds.” (1-23, 1-24)

The general purpose of warehouse receipt law is to guarantee the

war ehouse recei pt to the recei pt holder. UniformComrercial Code -

Docunents of Title, S.C Code Ann. 8§ 36-7-101 et seq. However, the

wordi ng of the |aw pertinent to the Guaranty Fund specifically does

not go to guaranteeing only the receipt hol der.

S.C. Code § 39-22-150. Disposition of net revenues
derived from operation of state warehouse system
additional fee on itens for which warehouse receipts
have been issued; use of funds generated by fee;
guaranty fund; clains agai nst fund.

[in pertinent part] The funds nust be used to
guarantee state warehouse receipts in excess of an

anount

chapter,

recovered from the bonds required by this

and to protect and reinburse depositors

To paraphr ase,

agai nst | osses as defined in Section 39-22-15.
S.C. Code § 39-22-15. "Loss" defined.

For purposes of this chapter, "loss" neans any
nonetary | oss over and beyond t he anpbunt protected by
a war ehouseman' s bond sustained as a result of storing
a commodity in a state-licensed warehouse including,
but not limted to, any nonetary | oss over and beyond
the anount protected by a warehouseman's bond
sustained as a result of the warehouseman's
bankrupt cy, enbezzl enent, or fraud.

19
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agai nst | osses sustained as a result of storing cotton in Debtor’s
state-1icensed war ehouse i ncludi ng, but not limted to, any nonetary
| oss sustained as a result of Debtor’s bankruptcy, enbezzlenment, or
fraud. The purpose of the CGuaranty Fund, and the applicable
definition of loss, is not tied to the warehouse receipts. Since
Debtor’s transfer of EWR except those of M. Lee, was not
aut hori zed according to Regulation 5-493(G, Cainmnts did sustain
| osses as a result of storing their cotton with Debtor.

Regul ation 5-497, which states procedures for filing clains,
does nention warehouse receipts.

Reg. 5-497. Procedures for filing clains.

B. The claimant nust file his/her claimwthin sixty

days of notification by the Departnent. The warehouse

receipt(s) held by the claimnt nust be submtted

along with the claimform
Al t hough Reg. 5-497(B) requires those warehouse recei pt(s) which are
held by a claimant to be submtted, this is not a condition of
rei mbur senent. Clearly, bankruptcy, enbezzlenent or fraud could
result in depositors being unable to produce warehouse receipts.
How does one attach an EWR?

The Dept. of Agriculture needed to determ ne whether

Cl ai mants’ | osses were caused by Debtor. S.C Code Ann. 88 39-22-15

& 39-22-150. |f Debtor’s transfers of the EWR to Sea |sland were
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awful, then Debtor was not the cause of loss. The nature of the
EWR system precluded using warehouse receipts as evidence. To
det erm ne whet her Debtor should have transferred C aimants’ EWR to
Sea Island, the Dept. of Agriculture |ooked to Sea Island s
transactions with C aimants. The Dept. of Agriculture believed that
any paynent by Sea |sland nmust have been consideration for transfer
of all of Caimants EMWVR On this basis, the Dept. of Agriculture
extrapolated from the existence of Sea Island s advances that
Cl ai mants had aut horized Debtor to transfer all of their EWNR to Sea
I sl and and therefore Debtor acted lawfully. However, by the Dept.
of Agriculture’s own Regulation 5-493(G, Debtor should not have
transferred the EWR to Sea |Island. See S.C Code Reg. 5-493.

According to his own agency’s regul ation, M. Barnes could not | ook

to Sea Island’s advances to determ ne whether the transfer of EWR

was |egitimte. Yet that was the prinmary consideration in his
deci si ons.
“Q ...what was your criteria again once you had the
i nformati on as to whether or not you woul d pay a claim
or not?”
“A Essentially whether or not there had been an
agreenent to sell the cotton. It - it - it boiled

down to basically that fact al one because if there was
an agreenent to sell the cotton then we felt that the

war ehouse receipts were properly transferred. | f
there was no agreenent to sell that cotton then we
felt like that very |likely the receipts were

i nproperly transferred.”
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“Q Now, are you talking about witten agreenents?”
“A. Not necessarily. No, ma’am?”
“Q Ckay. What else could there be then to indicate

t hat ?”

“A. In sone cases there wouldn’t be any agreenent.
It would be the fact that they had recei ved advance
noney on it. In many cases that - in nost all of the

cases that we deni ed there was noney advanced. Either

noney advanced or witten contracts, sonmething to

i ndicate that that cotton had been sold. Sone cases

it would be an invoice fromSea |Island Cotton Tradi ng

that |isted those particular bales on there and

showing that - that it had been purchased by Sea

| sl and Cotton Trading.” (1-28)

“Q GCkay. And —-and once nore what was the criteria

that y’ all used to determ ne whether or not there had

been - whet her or not the guarantee fund should pay a

cl ai nf

“A. \Wether or not the receipts had been lawfully

transferred.” (1-44)
Agai n, by M. Barnes’ own agency’s regul ation, the recei pts were not
lawful ly transferred. M. Barnes’ primary criterion for denying the

cl ai ms goes against Dept. of Agriculture regul ation.

By brief, Caimnts argued that their clainms should be
al l oned under theories of bailee duties, warehouse duties, agency
and respondeat superior. The transfer of six of the Caimants’ EWR
was governed by the plain | anguage of statute and regulation. M.
Lee did not rebut testinony that he had i ndeed aut horized Debtor to
transfer his EWNR  Therefore, the additional argunments presented by

Claimants’ brief are not addressed.
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Trustee argued by brief that the transfer of EWR was | awf ul
according to common practice. Because EWR have only been in use for
a few years, clainmed “common practice” cannot overconme unanbi guous
regul atory | anguage. Trustee also nmade an argunent based on
war ehouse receipts being bearer paper. Since this is neither
legally nor factually accurate for electronic receipts, this
argunment needs no further coment.

It is, therefore, ORDERED that the Trustee’ s objection to
claims filed by Earl Beasley, Cowart Farns, Janes Cowart, Giner
Farms, WIlliam J. Lane, Jr., and Johnny B. McMI|an against the
bankruptcy estate of Hanpton County Warehouses, Inc., case no. 98-
60246, are overruled, and as to the claimfiled by Mke E. Lee is
sustained striking M. Lee’s claimin its entirety.

JOHN S. DALIS
CH EF UNI TED STATES BANKRUPTCY JUDGE
Dat ed at Augusta, GCeorgia

this 24th Day of March, 2000.
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